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U.S. Customs Service 


Treasury Decisions 


(T.D. 91-75) 
FOREIGN CURRENCIES 


DaiLy RaTEs FOR COUNTRIES NoT ON QUARTERLY List FoR AuGusT 1991 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign countries shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Greece drachma: 


August 1, 1991 $0.005164 
August 2, 1991 .005203 
August 5, 1991 .005265 
August 6, 1991 .005281 
August 7, 1991 .005277 
August 8, 1991 .005234 
August 9, 1991 .005227 
August 13, 1991 .005218 
August 14, 1991 .005210 
August 15, 1991 .005212 
August 16, 1991 .005135 
August 19, 1991 .005026 
August 20, 1991 .005062 
August 21, 1991 .005159 
August 22, 1991 .005242 
August 23, 1991 .005168 
August 26, 1991 .005169 
August 28, 1991 .005191 
August 29, 1991 .005172 
August 30, 1991 .005169 


South Korea won: 


August 1, 1991 $0.001372 
August 2, 1991 001371 
August 5, 1991 001371 
August 6, 1991 001368 
August 7, 1991 001368 
August 8, 1991 001368 
August 9, 1991 001367 
August 13, 1991 001360 
August 14, 1991 001357 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 
August 1991 (continued): 


South Korea won (continued): 


August 15, 1991 $0.001357 
August 16, 1991 .001357 
August 19, 1991 .001362 
August 20, 1991 .001356 
August 21, 1991 .001358 
August 22, 1991 .001362 
August 23, 1991 .001363 
August 26, 1991 .001361 
August 28, 1991 .001359 
August 29, 1991 001359 
August 30, 1991 .001357 


Taiwan N.T. dollar: 


August 1, 1991 $0.037258 
August 2, 1991 .037313 
August 5, 1991 .037389 
August 6, 1991 .037383 
August 7, 1991 .037344 
August 8, 1991 .037341 
August 9, 1991 .037423 
August 13, 1991 .037446 
August 14, 1991 .037439 
August 15, 1991 .037434 
August 16, 1991 .037443 
I I i asus: ts Cink Rw, G:Rco > 8a ew ieteetnve aaah bRIe .037436 
August 20, 1991 .037397 
August 21, 1991 .037445 
August 22, 1991 .037453 
August 23, 1991 .037450 
August 26, 1991 .037448 
August 28, 1991 .037453 
August 29, 1991 .037453 
August 30, 1991 .037453 


(LIQ-03-01 S:NISD CIE) 
Dated: August 31, 1991. 
MIcHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 





U.S. CUSTOMS SERVICE 


(T.D. 91-76) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FoR AuGusT 1991 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rate published in Treasury Decision 91-66 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates: 


Austria schilling: 


August 5, 1991 $0.082576 
August 6, 1991 083022 
August 7, 1991 082970 
August 8, 1991 082696 
August 9, 1991 082305 
August 22, 1991 082203 


Belgium franc: 


August 5, 1991 $0.028217 
August 6, 1991 .028337 
August 7, 1991 .028401 
August 8, 1991 .028177 
August 9, 1991 .028082 
August 22, 1991 .028137 


Denmark krone: 


August 5, 1991 $0.149880 
August 6, 1991 .150705 
August 7, 1991 .150921 
August 8, 1991 .149701 
August 22, 1991 .150038 


France franc: 


August 5, 1991 $0.170794 
August 6, 1991 .171762 
August 7, 1991 -171866 
August 8, 1991 -170692 


Germany deutsche mark: 


August 5, 1991 $0.581463 
August 6, 1991 .583942 
August 7, 1991 .585138 
August 8, 1991 580215 
August 9, 1991 .578704 
August 22, 1991 .578704 
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ForEIGN CURRENCIES— Variances from quarterly rate for August 1991 
(continued): 


India rupee: 


August 1, 1991 $0.038850 
August 2, 1991 .038610 
August 5, 1991 .038880 
August 6, 1991 .039108 
August 7, 1991 .039002 
August 8, 1991 .039108 
August 9, 1991 .038850 
August 13, 1991 .038730 
August 14, 1991 .038432 
August 15, 1991 .038476 
August 16, 1991 .038521 
August 19, 1991 .038462 
August 20, 1991 .088462 
August 21, 1991 .038551 
August 22, 1991 .038536 
August 23, 1991 .038551 
August 26, 1991 N/A 
August 28, 1991 .038655 
August 29, 1991 .0388850 
August 30, 1991 .038730 


Ireland pound: 


August 5, 1991 $1.553500 
August 6, 1991 1.561000 
August 7, 1991 1.560500 
August 8, 1991 1.554000 
August 9, 1991 1.547500 
August 13, 1991 1.543500 
August 22, 1991 1.549500 


Italy lira: 


August 6, 1991 $0.000780 
August 7, 1991 


Netherlands guilder: 


August 5, 1991 $0.515650 
August 6, 1991 .517974 
August 7, 1991 .518914 
August 8, 1991 .514668 
August 9, 1991 .513452 
August 22, 1991 .513690 


Norway krone: 


August 5, 1991 $0.148666 
August 6, 1991 149388 
August 7, 1991 .149633 
August 22, 1991 .148302 


Portugal escudo: 


August 2, 1991 
August 5, 1991 
August 6, 1991 
August 7, 1991 
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FOREIGN CURRENCIES— Variances from quarterly rate for August 1991 


(continued): 


Portugal escudo (continued): 


August 8, 1991 

August 9, 1991 

August 13, 1991 
August 14, 1991 
August 15, 1991 
August 21, 1991 
August 22, 1991 
August 23, 1991 
August 26, 1991 
August 28, 1991 
August 29, 1991 
August 30, 1991 


Spain peseta: 
August 5, 1991 
August 6, 1991 
August 7, 1991 
August 8, 1991 
August 9, 1991 
August 22, 1991 


Sri Lanka rupee: 


August 1, 1991 
August 2, 1991 
August 5, 1991 
August 9, 1991 
August 19, 1991 
August 20, 1991 
August 21, 1991 
August 26, 1991 
August 28, 1991 
August 30, 1991 


Sweden krona: 


August 6, 1991 
August 7, 1991 


Thailand baht (tical): 


August 23, 1991 
August 26, 1991 


United Kingdom pound: 
August 5, 1991 
August 6, 1991 
August 7, 1991 
August 8, 1991 
August 9, 1991 
August 22, 1991 


(LIQ-03-01 S:NISD CIE) 
Dated: August 31, 1991. 


$0.006727 
.006707 
.006716 
006691 
.006714 
006651 
006745 
.006658 
006664 
-006705 
006682 
.006678 


$0.009274 
.009317 


N/A 


$0.160720 


$1.709500 
1.712000 
1.712800 
1.700000 
1.695000 
1.697000 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 
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19 CFR Chapter I 
(T.D. 91-77) 
TECHNICAL CORRECTIONS TO THE CUSTOMS REGULATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: In accordance with Customs policy of periodically review- 
ing its regulations to ensure that they are current, this document makes 
certain changes which are necessary. The document corrects various or- 
ganizational references in order to conform those references to the cur- 
rent organization of, and allocation of functional responsibilities 
within, Customs Headquarters. In addition, the document corrects cer- 
tain out-of-date or otherwise incorrect references involving other gov- 
ernment agencies. The changes are nonsubstantive or merely 
procedural in nature. 


EFFECTIVE DATE: September 10, 1991. 


FOR FURTHER INFORMATION CONTACT: Francis W. Foote, Regu- 
lations and Disclosure Law Branch (202-566-8237). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
As part of a continuing program to keep its regulations current and 


accurate, Customs has determined that certain changes should be made 
to the regulations. A number of decisions have been taken at Customs 
Headquarters in recent years involving changes in the names and func- 
tional responsibilities of various Headquarters offices, divisions, 
branches and other entities. As a consequence of these organizational 
changes, the current regulations contain a significant number of refer- 
ences to former organizational entities which are now out-of-date in 
terms of name or functional context or both. Some of these out-of-date 
references do not directly affect the public in that they relate primarily 
to internal Customs procedures. In other cases, however, the out-of-date 
reference may concern the office to which a member of the public should 
refer a specific matter for decision or for purposes of obtaining informal 
information or advice, in which case the incorrect reference could com- 
plicate efforts to communicate with Customs and delay resolution of the 
matter. In addition, in connection with this review of the regulations 
Customs has found a number of references to agencies or offices outside 
Customs which are out-of-date or otherwise incorrect and thus should 
be corrected. The changes set forth in this document are nonsubstantive 
or merely procedural in nature. 


INAPPLICABILITY OF NOTICE AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 


Inasmuch as these amendments merely conform the Customs 
Regulations to agency organization, procedure, or practice and provide 





U.S. CUSTOMS SERVICE 


necessary information for the general public, pursuant to 5 U.S.C. 
553(a)(2) and (b)(B), notice and public procedures are not required and 
would be contrary to the public interest and, for the same reasons pursu- 
ant to 5 U.S.C. 553(a)(2) and (d)(3), a delayed effective date is not re- 
quired. 


EXECUTIVE ORDER 12291 


Because this document relates to agency management, it is not sub- 
ject to E.O. 12291. 


REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required, the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seg.) do not apply. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


AMENDMENTS TO THE REGULATIONS 


Accordingly, under the authority of 19 U.S.C. 66 and 1624, 19 CFR 
Chapter I is amended as set forth below: 

In the list below, for each section indicated in the left column, remove 
the words indicated in the middle column from wherever they appear in 
the section, and add the words indicated in the right column: 


Section 


Remove 


- apt 





4,14(b)(2)(ii)(A) 
4.72(a) 


4.80(b) 


10.38(f) 
12.39(d)(1) 


18.7(c) 
24.13a(g) 


24.32(b) 
24.70(c) 


101.3(a) 


Office of Investigations 

Food Safety and Quality Ser- 
vice 

Carriers, Drawback and 
Bonds Division 

Post Office Department 

Carriers, Drawback and 
Bonds Division 

Entry Procedures and Penal- 
ties Division 

Office of Investigations 

Entry Procedures and Penal- 
ties Division 

Office of Investigations 

Office of Inspection, Cargo 
Processing Division 


Civil Service Commission .... 


Assistant Director (Account- 
ing), Division of Financial 


Management, United States 


Customs Service 
Assistant Secretary (Enforce- 
ment & Operations) 


Office of Enforcement 

Food Safety and Inspection 
Service 

Carrier Rulings Branch 


U.S. Postal Service 
Commercial Rulings Division 


International Trade Compli- 
ance Division 

Office of Enforcement 

International Trade Compli- 
ance Division 

Office of Enforcement 

Office of Cargo Enforcement 
and Facilitation 

Office of Personnel 
Management 

Director, National Finance 
Center 


Assistant Secretary (En- 
forcement) 
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Remove 


Disclosure Law Branch 


Public Information Division . . 


103.5(b)(1) and (d)(1) ~=Disclosure Law Branch 
Public Affairs Division 
Disclosure Law Branch, Reg- 
ulations Control and Dis- 
closure Law Division, Head- 
quarters, U.S. Customs 
Service, 1301 Constitution 
Avenue, NW., Room 2325, 
Washington, D.C. 20229 
Disclosure Law Branch 


103.8(a)(3) 
103.14(d)(1)(iii) 


103.14(d)(1)(iv) 


Disclosure Law Branch, Reg- 
ulations Control and Dis- 
closure Law Division, Head- 
quarters, U.S. Customs 
Service, 1301 Constitution 
Avenue, NW., Room 2325, 
Washington, D.C. 20229 

Director, Entry Procedures 
and Penalties Division 

Entry, Licensing and Re- 
stricted Merchandise 
Branch 


103.14(d)(2)(iii) 


111.19(d) 
111.30(d) 


Entry Procedures and Penal- 
ties Division 

Carriers, Drawback and 
Bonds Division 


113.14, 113.15, 
113.38(c)(1) and (5), 
and 113.39(a) and (b) 

Animal and Plant Inspection 
Service 
122.173(b) Inspection and Control 


122.176(a) Inspection and Control 
US. Patent Office 


Commissioner of Customs, 
Washington, D.C. 20226 


133.3(a)(1) 
133.3(a)(2) Patent and Trademark Office 
133.4(b) Patent Office 


133.5(c) 


United States Patent Office .. 


United States Patent Office .. 


Add 


Regulations and Disclosure 
Law Branch 

public information office 

Regulations and Disclosure 
Law Branch 

public affairs office 

Regulations and Disclosure 
Law Branch, Headquar- 
ters, U.S. Customs Service, 
1301 Constitution Avenue 
NW., Washington, D.C. 
20229 


Regulations and Disclosure 
Law Branch 

Regulations and Disclosure 
Law Branch, Headquar- 
ters, U.S. Customs Service, 
1301 Constitution Avenue, 
NW., Washington, D.C. 
20229 


Office of Trade Operations 


Office of Trade Operations 


International Trade Com- 
pliance Division 
Commercial Rulings Division 


Animal and Plant Health In- 
spection Service 

Office of Inspection and 
Control 

Office of Inspection and 
Control 

U.S. Patent and Trademark 
Office 

Intellectual Property Rights 
Branch, U.S. Customs 
Service, 1301 Constitution 
Avenue, NW., Washington, 
D.C. 20229 

U.S. Patent and Trademark 
Office 

U.S. Patent and Trademark 
Office 

U.S. Patent and Trademark 
Office 

U.S. Patent and Trademark 
Office 





133.6(a) 
133.7(a) 


133.7(a)(1) 
133.7(b) 


133.37(b) and 133.47 .. 


145.37(a) 
146.81(b) 


146.83(a) 
148.55(a) 
148.105(a) 
151.42(a)(3) 
161.2(a)(2) 
161.2(a)(4) 


162.74(c), (d)(3), 
(d)(4)@, and (e)(1) 


U.S. CUSTOMS SERVICE 





Remove 


Add 





Commissioner of Customs . 


USS. Patent Office 


Commissioner of Customs ... 


Patent Office 
USS. Patent Office 


Commissioner of Customs ... 


Patent Office 


Commissioner of Customs, 
Washington, D.C. 20226 


Commissioner of Customs ... 


Commissioner of Customs, 
Attention: Entry, Licensing 
and Restricted Merchandise 
Branch, Washington, DC 
20229 


Commissioner of Customs ... 


Commissioner of Customs ... 


Commissioner of Customs, 
Attention: Entry, Licensing 
and Restricted Merchandise 
Branch, Washington, DC 
20229 

Copyright Office 

Entry Procedures and Penal- 
ties Division 

Carriers, Drawback and 
Bonds Division 

USS. Patent Office 


Office of Operations 


Technical Services Division . . 


Bureau of Narcotics and 
Dangerous Drugs 


Atomic Energy Commission . . 


Office of Investigations 


. Intellectual Property Rights 


Branch 

U.S. Patent and Trademark 
Office 

Intellectual Property Rights 
Branch 

U.S. Patent and Trademark 
Office 

U.S. Patent and Trademark 
Office 

Intellectual Property Rights 
Branch 

U.S. Patent and Trademark 
Office 

Intellectual Property Rights 
Branch, U.S. Customs 
Service, 1301 Constitution 
Avenue, NW., Washington, 
D.C. 20229 

Intellectual Property Rights 
Branch 

Intellectual Property Rights 
Branch, U.S. Customs 
Service, 1301 Constitution 
Avenue, NW., Washington, 
D.C. 20229 

Intellectual Property Rights 
Branch 

Intellectual Property Rights 
Branch 

Intellectual Property Rights 
Branch 


U.S. Copyright Office 

International Trade Compli- 
ance Division 

Commercial Rulings Division 


U.S. Patent and Trademark 
Office 

Office of Commercial Opera- 
tions 

Office of Laboratories and 
Scientific Services 

Drug Enforcement Admini- 
stration 

Nuclear Regulatory Com- 
mission 

Office of Enforcement 
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Section Remove Add 





171.15(a)(4) Entry Procedures and Penal- International Trade Com- 
ties Division pliance Division 
177.22(b) Entry Procedures and Penal- Commercial Rulings Division 
ties Division 
191.10(e)(1)@), Drawback and Bonds Branch Entry Rulings Branch 
191.21(c) and (d), 
and 191.27(c) 


Caro. HALLETT, 
Commissioner of Customs. 


Approved: August 22, 1991. 
JOHN P. Smupson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 10, 1991 (56 FR 46114)] 





U.S. Customs Service 


Proposed Rulemaking 


PROPOSED INTERPRETIVE RULE CONCERNING THE 
CLASSIFICATION OF BASEBALL-STYLE CAPS WITH BRAID 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule; solicitation of comments 


SUMMARY: In August 1990 Customs ruled that a baseball-style cap 
with a noncontrasting braid measuring 3/16-inch wide between the peak 
and the crown was classifiable, in application of the de minimis rule, as 
“not in part of braid” under subheading 6505.90.80 of the Harmonized 
Tariff Schedule of the United States (HTSUS). In January 1991 Cus- 
toms modified this ruling and classified this cap as “wholly or in part of 
braid” under subheading 6505.90.70, HTSUS. We also stated in the 
January 1991 ruling that we had not determined at what width, if any, 
braid on a cap would be considered de minimis, making the cap classifi- 
able as not in part of braid, and we would be soliciting comments from 
the public on this issue. 


DATE: Comments must be received on or before November 12, 1991. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, U.S. Cus- 
toms Service, 1301 Constitution Ave., NW. Room 2119, Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Craig Clark, Commer- 
cial Ruling Division, U.S. Customs Service, (202) 566-8181. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Heading 6505, HTSUS, provides for hats and other headgear, knitted 
or crocheted, or made up from lace, felt or other textile fabric, in the 
piece (but not in strips), whether or not lined or trimmed. Two subhead- 
ings within this heading provide for articles wholly or in part of braid. 
These are 6505.90.50, HTSUS, which provides for articles of man-made 
fibers, knitted or crocheted or made up from knitted or crocheted fabric, 
and 6505.90.70, HTSUS, which provides for articles of man-made fibers, 
other. 

The term “in part of” is defined for the purposes of the tariff schedule 
in General Note 7, HTSUS. General Note 7(e)(ii), HTSUS, provides that 
“in part of” or “containing” means that the goods contain a significant 
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quantity of the named material. General Note 7, HTSUS, also states 
that with regard to the application of the quantitative concepts specified 
above, it is intended that the de minimus rule apply. 

In application of the de minimus rule to the term “in part of braid,” 
Customs has determined that if the quantity of braid in an article serves 
a useful purpose or affects the nature of the article or increases the sal- 
ability of the article, it would be considered in part of braid for classifica- 
tion purposes. In Headquarters Ruling Letter (HRL) 087060, dated 
August 17, 1990, we ruled that a baseball-style cap with a noncontrast- 
ing braid 3/16-inch wide between the peak and the crown was classifiable 
as not in part of braid in application of the de minimis rule. A request for 
reconsideration of this ruling was submitted. Upon reconsideration we 
ruled in HRL 088438, dated January 14, 1991, that this cap was classifi- 
able as in part of braid in application of the de minimis rule. Customs 
also stated that classification under the subheading “wholly or in part of 
braid” applied to the cap at issue, which contained a braid 3/16-inch wide. 
We had not determined at what width, if any, a braid on a cap would be 
considered de minimis, making the cap classifiable as not in part of 
braid. 

We are of the opinion that at some point, braid on a cap would not be 
considered a significant quantity, in application of General Note 7, 
HTSUS. Weare now soliciting comments from the public on what it con- 
siders de minimis for braid on a cap, making it classifiable as not in part 
of braid. 


COMMENTS 


Before making a determination on this matter, Customs invites writ- 
ten comments from interested parties on this issue. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), section 1.4, Treasury De- 
partment Regulations (31 CFR 1.4), and section 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations and Disclosure Law 
Branch, Headquarters, U.S. Customs Service, 1301 Constitution Ave., 
NW., Room 2119, Washington, D.C. 20229. 


Caro. HALLETT, 
Commissioner of Customs. 


Approved: August 22, 1991. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 10, 1991 (56 FR 46134)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-74) 


TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT, NMB Tua! Ltp., 
Petmec Tal Ltp. AND NMB CorpP., DEFENDANT-INTERVENORS 


Court No. 89-06-00308 


Plaintiff contests the finding by the Department of Commerce of five classes or kinds of 
merchandise in an antidumping investigation of antifriction bearings from Thailand. 
Plaintiff asserts that Commerce improperly modified the class or kind described in the pe- 
tition and contends that Commerce’s finding is not based on substantial evidence in the 
administrative record. 

Held: As a matter of law, the ITA possesses the authority to modify the petition’s de- 
scription of class or kind when it finds that the petition has described more than one class 
or kind of merchandise. Furthermore, the Court holds that Commerce’s determination in 
the present action is supported by substantial evidence in the record and is otherwise in 
accordance with law. 

[ITA determination as to Count 1 of plaintiff's Complaint is affirmed.] 


(Dated August 19, 1991) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Lane S. Hurewitz) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeanne E. Davidson); of 
counsel: John D. McInerney, Senior Counsel, Douglas S. Cohen, Craig R. Giesse, Diane 
McDevitt, Stephanie J. Mitchell and Maria Solomon, Attorney-Advisors, Office of the 
Chief Counsel for Import Administration, Department of Commerce, for defendant. 

Tanaka Ritger & Middleton (H. William Tanaka, Michele N. Tanaka, Alice L. Mattice 
and Michael J. Brown) for defendant-intervenors. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), brings this action to challenge the final determination of the 
Department of Commerce, International Trade Administration (“Com- 
merce” or “ITA”) in the antidumping investigation of antifriction bear- 
ings from Thailand. Final Determination of Sales at Less Than Fair 
Value: Ball Bearings ad Parts Thereof From Thailand, 54 Fed. Reg. 
19,117 (1989). Pursuant to Rule 56.1 of the rules of this Court, plaintiff 
seeks partial judgment upon the agency record regarding that part of 
the ITA’s determination which stated that the petition encompassed 
five separate classes or kinds of antifriction bearings. 

The facts of this case were set out in detail in Torrington Co. v. United 
States, 14 CIT __, 745 F. Supp. 718 (1990), aff'd, No. 91-1020 (Fed. 
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Cir. July 3, 1991). Briefly, while Torrington’s petition described the 
subject merchandise as all ground antifriction bearings (except tapered 
roller bearings) and parts thereof, the ITA subdivided the merchandise 
into five classes or kinds: ball bearings, spherical roller bearings, cylin- 
drical roller bearings, needle roller bearings and spherical plain bear- 
ings. 54 Fed. Reg. at 18,999. Plaintiff claims Commerce does not have 
the authority to modify the petition’s description of “class or kind,” but 
even if it did, its modification is not supported by substantial evidence in 
the record. 

A final antidumping determination by the Department of Commerce 
will be affirmed unless that determination is not supported by substan- 
tial evidence or is otherwise not in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is relevant evidence that 
“a reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 1252, 1255 
(1988) citations omitted). 

The Court adheres to its opinion in Torrington and finds that, as a 
matter of law, the ITA has the authority to subdivide the petition’s class 
or kind description when necessary, and when there is substantial evi- 
dence to support the subdivision. 

In the case at bar, plaintiff has attempted to prove that antifriction 
bearings are one class or kind by showing similarities among the various 
bearings within the framework of the criteria set forth in Diversified 
Prods. Corp. v. United States, 6 CIT 155, 162, 572 F. Supp. 883, 889 
(1983).1 The Court finds that the similarities among the bearings are 
outweighed by substantial evidence supporting the finding of five 
classes or kinds. See Torrington, 14CIT at___, 745 F. Supp at 723-27. 
Accordingly, the determination of the ITA is affirmed. 


(Slip Op. 91-75) 


TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT, ICSA INDUSTRIES 
CuscineTtT! S.p.A.; SKF USA, Inc. AB SKF, RIV-SKF Inpustrizs, 
S.p.A., SKF Cuscinetti SPECIALI AND RFT; FAG KuGELFISCHER GEORG 
ScHAEFER KGaA, FAG CuscinetTI SpA AND FAG Bearincs CorP., DEFEN- 
DANT-INTERVENORS 


Court No. 89-06-00310 


Plaintiff contests the finding by the Department of Commerce of five classes or kinds of 
merchandise in an antidumping investigation of antifriction bearings from Italy. Plaintiff 


1 The criteria include the general physical characteristics of the merchandise, the expectations of the ultimate pur- 
chasers, channels of trade in which the goods travel the ultimate use of the product, and its cost. Id. 
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asserts that Commerce improperly modified the class or kind described in the petition and 
contends that Commerce’s finding is not based on substantial evidence in the administra- 
tive record. 

Held: As a matter of law, the ITA possesses the authority to modify the petition’s de- 
scription of class or kind when it finds that the petition has described more than one class 
or kind of merchandise. Furthermore, the Court holds that Commerce’s determination in 
the present action is supported by substantial evidence in the record and is otherwise in 
accordance with law. 

{ITA determination as to Count 1 of plaintiffs Complaint is affirmed.] 


(Dated August 19, 1991) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Wesley K. Caine, Charles A. St. Charles and Myron A. Brilliant) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeanne E. Davidson); of 
counsel: John D. McInerney, Senior Counsel, Douglas S. Cohen, Craig R. Giesse, Diane 
McDevitt, Stephanie J. Mitchell and Maria, Solomon, Attorney-Advisors, Office of the 
Chief Counsel for Import Administration, Department of Commerce, for defendant. 

Donovan Leisure Newton & Irvine (Pierre F. de Ravel d’Esclapon) for ICSA Industries 
Cuscinetti S.p.A. 

Howrey & Simon (Paul Plaia, Jr., Herbert C. Shelley, Joel D. Kaufman, Cecilia H. Gon- 
zalez, Alice A. Kipel, Lauren D. Frank and Juliana M. Cofrancesco) for SKF USA, Inc., AB 
SKF, RIV-SKF Industries, S.p.A., SKF Cuscinetti Speciali and RFT. 

Grunfeld, Desiderio, Lebowitz & Silverman (Max F. Schutzman and David L. Simon) 
for FAG Kugelfischer Georg Schaefer KGaA, FAG Cuscinetti SpA and FAG Bearings Cor- 
poration. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), brings this action to challenge the final determination of the 
Department of Commerce, International Trade Administration (“Com- 
merce” or “ITA”) in the antidumping investigation of antifriction bear- 
ings from Italy. Final Determination of Sales at Less Than Fair Value; 
Antifriction Bearings (Other Than Spherical Plain and Tapered Roller 
Bearings) and Parts Thereof From Italy; and Final Determination of 
Sales at Not Less Than Fair Value; Spherical Plain Bearings and Parts 
Thereof, From Italy, 54 Fed. Reg. 19,096 (1989). Pursuant to Rule 56.1 of 
the rules of this Court, plaintiff seeks partial judgment upon the agency 
record regarding that part of the ITA’s determination which stated that 
the petition encompassed five separate classes or kinds of antifriction 
bearings. 

The facts of this case were set out in detail in Torrington Co. v. United 
States,14CIT__, 745 F. Sup. 718 (1990), aff'd, No. 91-1020 (Fed. Cir. 
July 3, 1991). Briefly, while Torrington’s petition described the subject 
merchandise as all ground antifriction bearings (except tapered roller 
bearings) and parts thereof, the ITA subdivided the merchandise into 
five classes or kinds: ball bearings, spherical roller bearings, cylindrical 
roller bearings, needle roller bearings and spherical plain bearings. 54 
Fed. Reg. at 18,999. Plaintiff claims Commerce does not have the 
authority to modify the petition’s description of “class or kind,” but 
even if it did, its modification is not supported by substantial evidence in 
the record. 
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A final antidumping determination by the Department of Commerce 
will be affirmed unless that determination is not supported by substan- 
tial evidence or is otherwise not in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is relevant evidence that 
“a reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. United States, 12 CIT 3438, 345, 685 F. Supp. 1252, 1255 
(1988) (citations omitted). 

The Court adheres to its opinion in Torrington and finds that, as a 
matter of law, the ITA has the authority to subdivide the petition’s class 
or kind description when necessary, and when there is substantial evi- 
dence to support the subdivision. 

In the case at bar, plaintiff has attempted to prove that antifriction 
bearings are one class or kind by showing similarities among the various 
bearings within the framework of the criteria set forth in Diversified 
Prods. Corp. v. United States, 6 CIT 155, 162, 572 F. Supp. 883, 889 
(1983).1 The Court finds that the similarities among the bearings are 
outweighed by substantial evidence supporting the finding of five 
classes or kinds. See Torrington, 14CIT at___, 745 F. Supp at 723-27. 
Accordingly, the determination of the ITA is affirmed. 


(Slip Op. 91-76) 


TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Roya THAI GOVERNMENT, DEFENDANT-INTERVENOR 


Court No. 89-06-00312 


Plaintiff contests the finding by the Department of Commerce of five classes or kinds of 
merchandise in a countervailing duty investigation of antifriction bearings from Thai- 
land. Plaintiff asserts that Commerce improperly modified the class or kind described in 
the petition and contends that Commerce’s finding is not based on substantial evidence in 
the administrative record. 

Held: As a matter of law, the ITA possesses the authority to modify the petition’s de- 
scription of class or kind when it finds that the petition has described more than one class 
or kind of merchandise. Furthermore, the Court holds that Commerce’s determination in 
the present action is supported by substantial evidence in the record and is otherwise in 
accordance with law. 

{ITA determination as to Count 1 of plaintiff's Complaint is affirmed.] 


(Dated August 19, 1991) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Jessica Wasserman) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeanne E. Davidson); of 


1The criteria include the general physical characteristics of the merchandise, the expectations of the ultimate pur- 
chasers, channels of trade in which the goods travel, the ultimate use of the product, and its cost. Id. 
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counsel: John D. McInerney, Senior Counsel, Douglas S. Cohen, Craig R. Giesse, Diane 

McDevitt, Stephanie J. Mitchell and Maria Solomon, Attorney-Advisors, Office of the 

Chief Counsel for Import Administration, Department of Commerce, for defendant. 
Dickstein Shapiro & Morin (Arthur J. Lafave IIT) for defendant-intervenor. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), brings this action to challenge the final determination of the 
Department of Commerce, International Trade Administration (“Com- 
merce” or “ITA”) in the countervailing duty investigation of antifric- 
tion bearings from Thailand. Final Affirmative Countervailing Duty 
Determination and Partial Countervailing Duty Order: Ball Bearings 
and Parts Thereof From Thailan; Final Negative Countervailing Duty 
Determinations: Antifriction Bearings (Other Than Ball or Tapered 
Roller Bearings) and Parts Thereof From Thailand, 54 Fed. Reg. 19,130 
(1989). Pursuant to Rule 56.1 of the rules of this Court, plaintiff seeks 
partial judgment upon the agency record regarding that part of the 
ITA’s determination which stated that the petition encompassed five 
separate classes or kinds of antifriction bearings. 

The facts of this case were set out in detail in Torrington Co. v. United 
States, 14CIT__, 745 F. Supp. 718 (1990), aff'd, No. 91-1020 (Fed. 
Cir. July 3, 1991). Briefly, while Torrington’s petition described the sub- 
ject merchandise as all ground antifriction bearings (except tapered 
roller bearings) and parts thereof, the ITA subdivided the merchandise 
into five classes or kinds: ball bearings, spherical roller bearings, cylin- 
drical roller bearings, needle roller bearings and spherical plain bear- 
ings. 54 Fed. Reg. at 18,999. Plaintiff claims Commerce does not have 
the authority to modify the petition’s Description of “class or kind,” but 
even if it did, its modification is not supported by substantial evidence in 
the record. 

A final countervailing duty determination by the Department of Com- 
merce will be affirmed unless that determination is not supported by 
substantial evidence or is otherwise not in accordance with law. 19 
U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is relevant evi- 
dence that “a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. 
Supp. 1252, 1255 (1988) (citations omitted). 

The Court adheres to its opinion in Torrington and finds that, as a 
matter of law, the ITA has the authority to subdivide the petition’s class 
or kind description when necessary, and when there is substantial evi- 
dence to support the subdivision. 

In the case at bar, plaintiff has attempted to prove that antifriction 
bearings are one class or kind by showing similarities among the various 
bearings within the framework of the criteria set forth in Diversified 
Prods. Corp. v. United States, 6 CIT 155, 162, 572 F. Supp. 883, 889 
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(1983).1 The Court finds that the similarities among the bearings are 
outweighed by substantial evidence supporting the finding of five 
classes or kinds. See Torrington, 14 CIT at , 745 F. Supp at 723-27. 
Accordingly, the determination of the ITA is is affirmed. 


(Slip Op. 91-77) 


TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT, NMB SINGAPORE 
Lrp., PELMEC SINGAPORE LTD. AND NMB Corp., SKF USA, Inc., AB SKF 
AND SKF Soutu East Asia (PTE) LTD., DEFENDANT-INTERVENORS 


Court No. 89-06-00314 


Plaintiff contests the finding by the Department of Commerce of five classes or kinds of 
merchandise in an antidumping investigation of antifriction bearings from Singapore. 
Plaintiff asserts that Commerce improperly modified the class or kind described in the pe- 
tition and contends that Commerce’s finding is not based on substantial evidence in the 
administrative record. 

Held: As a matter of law, the ITA possesses the authority to modify the petition’s de- 
scription of class or kind when it finds that the petition has described more than one class 
or kind of merchandise. Furthermore, the Court holds that Commerce’s determination in 
the present action is supported by substantial evidence in the record and is otherwise in 
accordance with law. 

{ITA determination as to Count 1 of plaintiff's Complaint is affirmed.] 


(Dated August 19, 1991) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Lane S. Hurewitz) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeanne E. Davidson); of 
counsel: John D. McInerney, Senior Counsel, Douglas S. Cohen, Craig R. Giesse, Diane 
McDevitt, Stephanie J. Mitchell and Maria Solomon, Attorney-Advisors, Office of the 
Chief Counsel for Import Administration, Department of Commerce, for defendant. 

Tanaka Ritger & Middleton (H. William Tanaka, Michele N. Tanaka, Alice L. Mattice 
and Michael J. Brown) for NMB Singapore Ltd., Pelmec Singapore Ltd. and NMB Corpo- 
ration. 

Howrey & Simon (Paul Plaia, Jr., Herbert C. Shelley, Joel D. Kaufman, Cecilia H. Gon- 
zalez, Alice A. Kipel, Lauren D. Frank and Juliana M. Cofrancesco) for SKF USA, Inc., AB 
SKF and SKF South East Asia (Pte) Ltd. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), brings this action to challenge the final determination of the 
Department of Commerce, International Trade Administration (“Com- 
merce” or “ITA”) in the antidumping investigation of antifriction bear- 
ings from Singapore. Final Determination of Sales at Less Than Fair 


1 The criteria include the general physical characteristics of the merchandise, the expectations of the ultimate pur- 
chasers, channels of trade in which the goods travel, the ultimate use of the product, and its cost. Id. 
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Value: Ball Bearings and Parts Thereof From Singapore, 54 Fed. Reg. 
19,112 (1989). Pursuant to Rule 56.1 of the rules of this Court, plaintiff 
seeks partial judgment upon the agency record regarding that part of 
the ITA’s determination which stated that the petition encompassed 
five separate classes or kinds of antifriction bearings. 

The facts of this case were set out in detail in Torrington Co. v. United 
States, 14 CIT , 745 F. Supp. 718 (1990), aff'd, No. 91-1020 (Fed. 
Cir. July 3, 1991). 1). Briefly, while Torrington’s petition described the sub- 
ject merchandise as all ground antifriction bearings (except tapered 
roller bearings) and parts thereof, the ITA subdivided the merchandise 
into five classes or kinds: ball bearings, spherical roller bearings, cylin- 
drical roller bearings, needle roller bearings and spherical plain bear- 
ings. 54 Fed. Reg. at 18,999. Plaintiff claims Commerce does not have 
the authority to modify the petitions description of “class or kind,” but 
even if it did, its modification is not supported by substantial evidence in 
the record. 

A final antidumping determination by the Department of Commerce 
will be affirmed unless that determination is not supported by substan- 
tial evidence or is otherwise not in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is relevant evidence that 
“a reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 1252, 1255 
(1988) (citations omitted). 

The Court adheres to its opinion in Torrington and finds that, as a 
matter of law, the ITA has the authority to subdivide the petition’s class 
or kind description when necessary, and when there is substantial evi- 
dence to support the subdivision. 

In the case at bar, plaintiff has attempted to prove that antifriction 
bearings are one class or kind by showing similarities among the various 
bearings within the framework of the criteria set forth in Diversified 
Prods. Corp. v. United States, 6 CIT 155, 162, 572 F. Supp. 883, 889 
(1983).1 The Court finds that the similarities among the bearings are 
outweighed by substantial evidence supporting the finding of five 
classes or kinds. See Torrington, 14 CIT at , 745 F. Supp. at 723-27. 
Accordingly, the determination of the ITA is a affirmed. 


1 The criteria include the general physical characteristics of the merchandise, the expectations of the ultimate pur- 
chasers, channels of trade in which the goods travel, the ultimate use of the product, and its cost. Id. 
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(Slip Op. 91-78) 


DBA ComMuUNICATION SysTEMs INC., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND AMERICAN TELEPHONE AND TELEGRAPH Co., DEFENDANT-INTEVENOR 


Court No. 90-08-00385 
[Plaintiff's motion for judgment on the agency record denied.] 
(Dated August 27, 1991) 


Bell, Boyd & Lloyd (Patrick J. Roach) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, United States Department of Justice, Civil Division (Lloyd M. Green); 
Tina M. Stikas and Mary O’Donnell, Office of the Chief Counsel for Import Administra- 
tion, United States Department of Commerce, of counsel, for defendants. 

Covington & Burling (Harvey M. Applebaum and O. Thomas Johnson, Jr.), Terry L. 
Trantina, of counsel, for defendant-intervenor. 


OPINION 


REstTAaNl, Judge: Plaintiff, a Canadian company manufacturing tele- 
phone systems in Korea and importing such systems into the United 
States, challenges the determination by the Department of Commerce 
(“Commerce” or “Department”) that plaintiff's SmarTalk Model 208 
and Model 308 telephone sets, and the power supplies, parts and acces- 


sories used with these sets fall within the scope of the antidumping duty 
order in Certain Small Business Telephone Systems and Subassemblies 
Thereof from Korea, 55 Fed. Reg. 4215 (Feb. 7, 1990). The court will re- 
view Commerce’s scope ruling in order to determine whether it is sup- 
ported by substantial evidence on the record and is otherwise in 
accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1988). 


BACKGROUND 


On December 27, 1989, after completing an investigation of small 
business telephone systems from Korea, Commerce published a final af- 
firmative less than fair value determination. See Final Determination of 
Sales at Less Than Fair Value: Certain Small Business Telephone Sys- 
tems and Subassemblies Thereof from Korea, 54 Fed. Reg. 53141 (Dec. 
27, 1989). In its final determination, Commerce defined the merchan- 
dise subject to investigation as 


[c]lertain small business telephone systems and subassemblies 
thereof * * * whether complete or incomplete, assembled or unas- 
sembled, with intercom or internal calling capability and total non- 
blocking port capacities of between two and 256 ports, and discrete 
subassemblies designed for use in such systems. A subassembly is 
“designed” for use in mall business telephone system if it functions 
to its full capability only when operated as part of a small business 
telephone system. 


Id. at 53142. Noting that it had received numerous inquiries regarding 
the inclusion of “dual use” subassemblies, Commerce stated that it 
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would define dual use subassemblies as “those subassemblies that func- 
tion to their full capability when operated as part of a large business tele- 
phone system as well as a small business telephone system.” Jd. Any 
true dual use subassembly would be excluded from the scope of the in- 
vestigation. 

On January 30, 1990, plaintiff requested Commerce to rule that its 
SmarTalk 208 and SmarTalk 308 model telephone sets, and power sup- 
plies, parts and accessories for use with such telephone sets, were dual 
use subassemblies, and therefore, outside the scope of the antidumping 
investigation. Plaintiff stated that the SmarTalk 208 and 308 are two 
and three-line teephones! that can be interconnected in configurations 
of up to eight telephone sets with a common power supply to form a tele- 
phone system. Plaintiff explained that “the system of interconnected 
SmarTalk telephones can be connected with large PBX systems or with 
central office Centrex service so that the SmarTalk system operates “be- 
hind” these services and functions as part of the large business tele- 
phone system.”2 A.R. Doc. 8 at 2. It is only when used in such “large 
business” applications that certain features and capabilities of the tele- 
phone sets are fully utilized.3 Therefore, plaintiff contended, these tele- 
phones fall within the dual use exception to the antidumping order. 

On February 7, 1990, Commerce entered its antidumping duty order 
in the investigation. Antidumping Duty Order and Amendment to the 
Final Determination of Sales at Less Than Fair Value: Certain Small 
Business Telephone Systems ad Subassemblies Thereof From Korea, 55 
Fed. Reg. 4215 (Feb. 7, 1990). The antidumping duty order reiterated 
the product definition and dual use subassembly exception contained in 
the final determination. 

On February 28, 1990, defendant-interenor AT&T submitted com- 
ments to Commerce opposing plaintiff's exclusion request. A.R. Doc. 10. 
AT&T noted that the SmarTalk 208 and 308 sets are usable in a large 
business telephone system only when they are used in connection with 
other SmarTalk set. AT&T also stated that because Commerce excepted 
from the order only dual use subassemblies, these “SmarTalk systems” 
were not, by the order’s own terms, subject to the dual use exception. Id. 


14 unique feature of the SmarTalk telephone sets is that the circuitry is contained within the set itself, thereby mak- 
ing a separate key system unit unnecessary. A “key system unit” is defined as a mechanism which allows a limited num- 
ber of telephone sets to be connected to a limited number of external lines. Administrative Record Document (“A.R. 
Doc.”) 4at A-7 (Final Determination of the International Trade Commission in Certain Telephone Systems and Subas- 
semblies Thereof From Japan and Taiwan). In other words, the key system unit is the actual switching device which 
routes the incoming or outgoing calls to a particular telephone line. 


24 PBX (private branch exchange) is “small central office, located on the customer’s premises, that serves the cus- 
tomer with in-house telephone service and also connects telephone sets and other stations to the public switched net- 
work via the telco’s central office.” A.R. Doc. 4 at A-9. Centrex is “a generic name given toa subscriber switching service 
that a telco [telephone company] can provide by dedicating telephone lines and a share of the central office switching 
equipment to an individual (business) customer.” Jd. at A-13. 


3 Along with their letter to the Department, plaintiff submitted an affidavit of Mr. David J. Bensted. A.R. Doc. 8 at 
Exhibit A. In this affidavit, Mr. Bensted states that the additionai features of the SmarTalk telephones which become 
fully functional in the large business system application include the following: programmable timed hook flash, non- 
square operation, PBX operating mode on memory dial and redial, ringer cadence on incoming lines, and hook flash and 
pause programmability in memory dial. Jd. at 4. 
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at 2. AT&T argued further that “[e]ven if it were possible to use a 
subassembly of a SmarTalk system directly in a large PBX, it is very un- 
likely that it would provide full functionality in such a configuration.”4 
Id. at 3. Plaintiff filed a rebuttal letter with Commerce on March 16, 
1990. A.R. Doc. 11. Plaintiff argued that by the order’s terms the Smar- 
Talk 208 and 308 telephone sets were outside the scope of the order be- 
cause the capabilities of these phones are “fully realized only when they 
are linked together behind Centrex or a PBX in a large system configu- 
ration.” Id. at 2. Plaintiff contended that the subassembly (the Smar- 
talk phone) was not fully functional as part of a small business 
telephone system; rather, it only reached its potential when linked to- 
gether in a large business configuration. 

Commerce issued its scope determination on July 5, 1990. A.R. Doc. 
13. After reviewing the definition of “dual use subassemblies” in the 
earlier determinations, Commerce noted that it had specifically defined 
“subassemblies” to include “(1) Telephone sets and consoles, consisting 
of proprietary, corded telephone sets or consoles * * *, (2) Control and 
switching equipment, whether denominated as a key service unit, con- 
trol unit, or cabinet/switch * * *, (3) Circuit cards and modules, includ- 
ing power supplies * * *.” Jd. at 4 (citing the preliminary determination 
reported at 54 Fed. Reg. at 31979); see also 55 Fed. Reg. at 4216 (an- 
tidumping duty order). Commerce stated that it did not consider subas- 
semblies linked together to constitute a “subassembly,” and therefore, 
found it “significant” “that the subassemblies of the SmarTalk systems 
must be linked together as a system in order to be fully functional be- 
hind a large business telephone system * * *” A.R. Doc. 13 at 5. In reject- 
ing plaintiff's request for exclusion, Commerce noted that “[a]lthough 
the Department excluded dual us subassemblies from the scope of the 
order, it did not extend the language of the scope to exclude dual use sys- 
tems.” Id. 

Plaintiff now argues before this court that the scope determination 
was not supported by substantial evidence on the record and urges this 
court to grant its motion for judgment on the agency record. 


DISCUSSION 


For the reasons contained herein, the court finds substantial evidence 
of record supports Commerce’s conclusion that plaintiff's SmarTalk 
208 and 308 sets did not function as dual use subassemblies, and there- 
fore, are not excluded from the antidumping duty order. 


I. As used in large business applications, the SmarTalk 208 and 308 
telephones sets do not function as subassemblies: 


It is undisputed that if the SmarTalk 208 and 308 telephone sets func- 
tion to their full capability only when operated as part of a large business 


4 AT&T explained that Centrex is not an actual telephone system. It is a service provided by regional telephone com- 
panies; therefore, compatibility with Centrex does not create a dual use issue. A.R. Doc. 10 at 2.1. For the purposes of 
this appeal, the court does not reach the issue of whether or not Centrex is an actual telephone system. It is sufficient 
that a large PBX is a large business telephone system. 
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telephone system, they are excluded from the antidumping duty order. 
Plaintiff would like this court simply to note that additional features are 
available when the subject telephone sets are configured so as to operate 
“behind” a PBX or Centrex service, and therefore, conclude that the or- 
der’s express language has been met. The problem with plaintiffs ap- 
proach is that it focuses on a semantic distinction which has no basis in 
the facts of operation of these telephone sets. 

In order to fall into the dual use exception, the subject item must bea 
subassembly. By definition, it is clear that a single telephone set consti- 
tutes a subassembly, as does a power supply unit. The way in which the 
additional features noted by plaintiff become available is only through 
the interrelation of several SmarTalk telephone sets. From the begin- 
ning, plaintiff has admitted that the SmarTalk 208 and 308 telephone 
sets must be configured with between two and eight other SmarTalk 
telephones in order to reach full functionality. See A.R. Doc. 8 at 2. Al- 
though each individual telephone set will, if connected with the other 
sets, obtain several additional features, it does so only because of its con- 
nection to other sets. The necessary nature of this interaction makes it 
clear that it is not a single subassembly which is at issue here; rather, the 
additional features are available only by virtue of the configuration of 
several of these sets.5 

Plaintiff contends that Commerce extended the scope of its order by 
imposing a requirement that the exception does not apply to subas- 
semblies that must be linked together in order to be fully functional as 
part of a large system. The court finds, however, that it was reasonable 
for Commerce to base its conclusion on the admitted fact that the indi- 
vidual subassembly (the SmarTalk telephone set) functioned to its full 
capability only as part of a SmarTalk configuration. Accordingly, the 
court finds substantial evidence supports Commerce’s conclusion that 
subassemblies which must be linked together as a system in order to be 
fully functional as part of a large system do not constitute dual use sub- 
assemblies. Because the individual SmarTalk telephone set obtains full 
functionality only when used in a configuration with other SmarTalk 
sets, the court must address the question of whether the entire Smar- 
Talk configuration might fall within the dual use exception. 


II. The language of the antidumping order indicates that only dual use 
subassemblies assemblies are excluded, not dual use systems: 


In reaching its ultimate conclusion, commerce stated that the lan- 
guage of the order excluded dual use subassemblies and not dual use sys- 
tems. This is consistent with the language of both the final 
determination and the order. See A.R. Doc. 5 at 53142; A.R. Doc. 7 at 
4216 (Commerce notes exception for dual use “subassemblies”). As dis- 


5 Plaintiff argues that the SmarTalk telephones “achieve full functionality in the large context precisely because each 
SmarTalk telephone is wired directly to the large business telephone system and programmed to operate as part of the 
large business system.” Plaintiff's Reply Brief at 3. It is determinative, however, that the telephone sets also must be 
wired to each other in order to function within the large business system. 
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cussed above, the court finds that the SmarTalk 208 and 308 telephone 
sets, when linked together to operate in a large business telephone sys- 
tem, are not functioning as individual subassemblies. Although plaintiff 
avoids labeling this configuration a “system,” the court finds that it is 
properly described as such. Commerce used the word “system” to de- 
scribe the linked subassemblies because it found that the individual 
telephone sets had to be wired to each other before they could be hooked 
up to the large business telephone system. Moreover, in plaintiff’s sub- 
mission of January 30, 1990, plaintiff refers to the operation of the tele- 
phones “behind” the large business telephone systems. A.R. Doc. 8 at 2. 
Given this information, the court finds substantial evidence that the 
SmarTalk 208 and 308 do not operate as individual subassemblies in 
large business application and are more properly described as operating 
as a “system.” Thus, the SmarTalk 208 and 308 are outside the express 
exclusionary language of the antidumping order. 


CONCLUSION 


Commerce did not add a requirement to the dual use exclusion provi- 
sion of the antidumping order in finding that the exception did not apply 
to “telephone sets and other subassemblies that must be linked together 
to in order to be fully functional as part of a large system.” A.R. Doc. 12 
at6 Rather, Commerce recognized that the operation of the SmarTalk 
telephone sets in large business applications required that the tele- 
phone sets first be configured to act as a SmarTalk system. The neces- 


sity of this step made the dual use exception unavailable to plaintiff. 
Accordingly, the court denies plaintiff's motion for judgment on the 
agency record. 


(Slip Op. 91-79) 


TsuyosH1 NAKAMURA, PLAINTIFF VU. JOHN H. HErnricu, District DIRECTOR OF 
Customs, Los ANGELES CusToMs DIsTRICT, AND JOHN HEINRICH IN HIS INDI- 
VIDUAL CAPACITY, DEFENDANT 


Court No. 91-08-00547 
[Plaintiff's motion for preliminary injunction and declaratory relief denied] 
(Dated August 28, 1991) 


Politis, Pollack & Doram (John M. Politis) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, (Mark S. Sochaczewsky), Civil Division, U.S. Depart- 
ment of Justice, Commercial Litigation Branch, (Carla Anderson Johnson, Attorney, 
United States Customs Service, Of Counsel) for defendants. 


MEMORANDUM OPINION AND ORDER 


MusecraveE, Judge: Plaintiff moves for a preliminary injunction order- 
ing defendant to issue to plaintiff a customs broker permit for the Los 
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Angeles customs district, and a declaratory judgment declaring that 19 
C.F.R. § 111.19(f) is null and void. Plaintiff's application for the permit 
at issue has been held by the Customs Service pending completion of an 
investigation under 19 C.F.R. § 111.19(f). Plaintiff asserts § 111.19(f) is 
invalid because it conflicts with the 19 U.S.C. § 1641 and that Customs’ 
investigation is therefore ultra vires. 

Before the extraordinary relief of a preliminary injunction can be 
granted, plaintiff must establish: that he is likely to prevail on the mer- 
its of his claim; that without the injunction he will be immediately and 
irreparably harmed; that the balance of hardship on all of the parties fa- 
vors the movant; and that the public interest is better served by issuing 
rather than denying the injunction. Oki Electric Industry Co. v. United 
States, 11 CIT 624, 628, 669 F. Supp. 480, 483 (1987). 

Plaintiff asserts that he is accruing business expenses at the rate of 
$4,698.00 per month and alleges “on information and belief” that a 
background investigation typically requires one year to complete. The 
Customs Service responds that it expects to issue a decision with respect 
to the permit by September 6, 1991. A decision favorable to plaintiff 
would render the present litigation moot. The public interest is there- 
fore better served by denying the instant motion, with leave to refile af- 
ter September 6, 1991. 

Accordingly, the Court hereby denies plaintiff's motion, with leave to 
refile the motion after September 6, 1991. 
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